
is obviously the intent of Congress that states be in the vanguard 

of the national attack on water pollution. (See California v. 

EPA et al., U. S. Court of Appeals (9th Circuit) No. 73-2466.) 

Consequently, we find that the clean air cases are not analagous 

to the present case on upset condition provisions. 

Petitioner argues that the failure to provide further 

allowances for upset conditions is unreasonable and denies them 

due process of law. However, petitioner notes in their March 17, 

1975, additional comments and arguments regarding Order No. 74-152, 

at page 3, that the upset condition which it requests would not 

divest the Regional Board of its power to review each situation and 

determine 

envisions 

available 

violation 

if enforcement action is required. Petitioner apparently 

the value of the upset condition provision to be an 

means whereby the Regional Board can determine that a 

of requirements was unavoidable and that enforcement 

action should not be taken. The violation then, .petitioner 

argues, would not subject petitioner to unwarranted citizen or 

agency action. This type of argument is devoid of merit. It 

presupposes that citizens or other agencies will institute 

unwarranted actions regardless of relevant facts and circumstances. 

We do not believe that this will be the case. This argument 

addresses itself not really to impropriety of Order NO. 74-152, 

but rather to alleged improper and unwarranted action of other parties 

and agencies which.are not within the control of the Regional Board. 
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' We recognize that influent quality changes, 

malfunction, facility start up and shut down or other 

may sometimes result in the effluent exceeding permit 

equipment 

circumstances 0 

limitations 

despite the exercise of reasonable.care by petitioner. In these 

cases the petitioner may come forward to demonstrate to the Regional 

Board that such circumstances exist. The Regional Board will 

consider these factors in exercising their 

authority in determining noncompliance and 

Regional Board enforcement actions must be 

discretionary 

for enforcement purposes. 

reasonably based pur- 

suant to public hearing and due process protections. Limitless 

facts and possibilities exist regarding upset conditions and 

each case must be reviewed on its own merits. To limit this 

discretion of the Regional Board would be to impair seriously 

the purpose and enforcement provisions of the Federal Water 

Pollution Control Act. We find this contention to be without 

merit. 

CONCLUSION AND ORDER 

Having considered the contentions of the petitioner 

and the records of the Regional Board, we conclude.that the 

action of the Regional Board in adopting Order No. 74-152 was 

appropriate and proper. 
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IT IS HEREBY ORDERED that the petition for review of 

Order No. 74-152 is denied. 

Dated: June 19, 1975 

s/ W.' W. Adams 
. W.- Adams, Chairman 

ABSENT 
. Don Maughan, Vice Chairman. 

s/ Roy E. Dodson 
OY h. Dodson, Member 

/s/ Mrs. Carl H. Auer' 
s. Carl H. (Jean) Auer, Member 
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